May 23, 2014

Debbie Browning

West Virginia Development Office

West Virginia Home Rule Pilot Program
State Capitol Complex, Building 6, Room 553

Charleston, West Virginia 25305-0311

RE: City of Milton Home Rule Pilot Program Phase ||

Dear Ms. Browning:

Enclosed herewith please find an original and eight (8) copies of the City of Milton’s application
for the Home Rule Pilot Program Phase Il along with the checklist which includes the following
documents:

Feasibility Study and Fiscal Impact Worksheet;

Attorney Certificate of Compliance;

Draft Sales and Use Tax Ordinance;

Draft Sale of Property Without Public Auction Ordinance;

Draft B & O Tax Elimination\Reduction Ordinance;

Verification of Publication with attachments;

Verification of Hearing with minutes from the April 4, 2014 public hearing;
Ordinance Authorizing Submission of Plan; and

State of West Virginia Fee Statement.

~Temmoo®p

The City of Milton would like the opportunity to present its Plan to the Home Rule Board at a
public hearing if permitted. If any additional information is required, please contact me at (304)

696-4480.

Respectfully Submitted,

The City of Milton, by its counsel,

Scott E. McClure,

Attorney-at-Law
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Municipal Home Rule Pilot Program Phase 11
APPLICATION

SECTION I: APPLICANT INFORMATION

A. General Information
Name of Municipality: City of Milton

Certifying Official: Tom Canterbury Title:_Mayor
Contact Person:_Benita Ryalls Title:_City Clerk

Address:_1139 Smith Street

City, State, Zip: Milton, West Virginia 2554

Telephone Number: (304) 743-3032 Fax Number: (304) 743-1872

E-Mail Address:_cityclerk@cityofmiltonwv.com

2010 Census Population: 2,423

B. Municipal Classification

OClass 1 O Class II X Class III O Class IV
C. Category of Issues to be Addressed (please attach descriptions for applicable
categories)

& Tax O Organization X Administration O Personnel O Other

SECTION II: NARRATIVE (written plan, including the following)

Specific state laws, policies, acts, resolutions, rules or regulations that are preventing
the municipality to carry out duties in the most cost effective, efficient, and timely
manner.

Specific problem(s) created by the laws, policies, acts, resolutions, rules or
regulations.

Proposed solution(s) to the perceived problem(s), including all proposed changes to

law, policies, acts, resolutions, rules or regulations. Categorize and include:

1) Proposed solution(s) in one of the five areas (tax/administrative/organization/
personnel/other)

2) If revenue related, estimate(s) for proposed solution(s) and how the fiscal impact
was determined. Example: Estimated reduction of administrative time and costs
= X. Please attach the worksheet or formula used to determine “X” amount.

SECTION III: AFFIDAVITS

Hearing Mandate Verification

Publication Mandate Verification

Ordinance Authorizing Submission of Plan

Fiscal Impact Worksheets/Formulas (if revenue related)
Feasibility Study (if taxes are proposed)

Attorney Opinion (application complies with statutory requirements)
State of West Virginia Fees Statement (none outstanding)
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| 9 BACKGROUND

The City of Milton, West Virginia is located in the eastern end of Cabell County, West Virginia
and was incorporated in 1876. Currently Milton has a population of approximately twenty-four hundred
people and was named after Milton Reese, the first postmaster in the area. The town of Milton and its
surrounding areas are known throughout the state as home to the Cabell County Fair, the West Virginia
Pumpkin Festival, the Milton Flea Market and the world-renowned Blenko glass manufacturing
facilities. Every autumn thousands of people from our State and surrounding areas travel to our
community to attend the Cabell County Fair and the West Virginia Pumpkin Festival and although the
Fair and Festival grounds are just outside the corporate boundaries, the City of Milton readily welcomes
these folks to our community.

Milton has been under the leadership of current third term Mayor, Tom Canterbury, as well as
City Recorder, Phyllis Kirtley Smith. Council members include Charlie Conard, Carl Harshbarger, Cecil
Taylor, Bob Legg and Pat Wisman. Milton is classified as a Class III city. The community is served by
a competent and professional police Department under the leadership of former West Virginia State
Trooper, C.N. “Chuck™ Zerkle, Jr., and has a current staffing level of 10 sworn police officers. City fire
services are provided by the Milton Volunteer Fire Department, a group of civic-minded and dedicated
public servants totaling nearly fifty volunteers and led by Chief Brent Taylor. The town of Milton, West
Virginia relishes its “small town” appeal and enjoys a proud and rich history.

As with all cities and towns in the State of West Virginia, the City of Milton and its elected
leaders are committed to providing the best service possible to its residents and guests at a cost effective
price to its citizens. Like most cities in the state, the largest revenue source for the City is the collection
of Business & Occupation taxes. Now and heretofore, Milton has sought to provide high level services
while being ever-diligent regarding the taxes it asks of its businesses. Unlike many cities and towns in
the State, Milton prides itself on the fact that it is not capped at any significant revenue sources (retail,
services, contracting, manufacturing and utilities) for its business and occupation tax classifications.
Very few towns can claim this distinction. Through this Home Rule Pilot Program, it is Milton’s desire
to reduce these burdens even further. Much like the wisdom expressed by the State legislature many
years ago when it eliminated the B&O tax structure in favor of a broader-based income tax structure, the
town well knows that to be a thriving community it must, as nearly as practical, reduce the burdens on
current and future businesses; the economic backbone of our community.

Though Milton promotes its distinctiveness and singular history, it is not too dissimilar from
other towns and cities in the State; we are always searching for better and more effective ways to provide
the most efficient services for our people. Additionally, the city desires to seek newer and more practical
methods for creating jobs and commerce through the sale or lease of municipal property. The City of
Milton is the owner of a nearly 200 acre tract of land that was the site of the former Morris Memorial
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nursing home. Utilization and development of this tract of valuable property will undoubtedly improve
the quality of living in our community.

IL. Municipal Classification

With a population of approximately twenty-four hundred people, the City of Milton is classified
under West Virginia law as a Class III city.

III.  Specific Issues

To better improve its delivery of essential services and to effectively reduce taxation burdens on
current and prospective businesses, Milton is seeking authorization to enact a Sales & Use tax as
permitted by the Home Rule Statute. Municipalities, prior to the Home Rule statute amendment (8-1-
5a(k)(6), could only impose a municipal sales/use tax if it repealed the B&O tax in its entirety (8-13C-
2(a)). Inasmuch as revenues from Milton’s B&O taxes account for approximately $450,000.00 in
revenue to the City of Milton and a 1% Sales & Use Tax estimates are close to $175,000.00 net revenues,
elimination of the B&O Tax is not possible.

Additionally, the City of Milton is severely underfunded for necessary infrastructure repair and
replacement. Under the current allocations only $50.000.00 is earmarked for street milling and
resurfacing and sidewalk repair.

In order to seek and encourage development of its valuable assets, Milton is respectfully
requesting modification of West Virginia Statute 8-12-18 in order that its duly elected leaders may deal
at arms’ length with prospective developers so that it may improve properties that have grown stagnant.
Under current laws, this flexibility is not permitted. We are requesting this Board to provide us, the
locally elected leaders, with the ability to better serve our constituency.

IV.  PROPOSAL I - SALES AND USE TAX

In accordance with State taxation laws, the City of Milton is limited in its means for providing
revenue to a Business & Occupation Tax system. As the cities of Charleston, Wheeling and Huntington
have appropriately recognized, a reduction and/or partial elimination of this system is beneficial for
economic advancement. These cities and this Board should be commended for its recognition of the
plight of incorporated towns and cities. For too long development inside a municipality has been rejected
in favor of locations outside the municipal boundaries. This phenomenon has worked to the disadvantage
of communities with business and occupation tax structures in that competing businesses can locate just
outside the corporate limits and immediately have a competitive advantage over “in town” businesses.
Implementation of a Sales & Use Tax, paid by the purchaser of goods and services, will enable us to
reduce the tax burden on local business. Modifications in §8-1-5a, Municipal Home Rule Statute,
permitting just such a tax, implicitly recognizes this leveling of the playing field.
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And though Milton recognizes that every city and town could effectively utilize additional
revenues, it is not interested in a “money grab™ at the expense of its residents. As discussed previously,
Milton is not now or has never been at the capped rates for many business classifications. The town has
demonstrated an interest in keeping the businesses’ money where it belongs... with them. In fact, Milton
has had NO increase in any Business and Occupation Tax classification since 1999. It is our earnest
desire to continue with this policy and build on it by the institution of a 1% Sales and Use tax. If this
proposal is authorized by the Home Rule Board, the City of Milton will, in conjunction with the
enactment of a Sales Tax ordinance, make the following B&O tax elimination/reductions;

-elimination of the tax on mineral products (coal, sand, gravel)

-elimination of the tax on natural gas extraction

-elimination of the tax on limestone, sandstone, timber and other natural resources
-elimination of the amusement tax

-reduce the tax on retail sales from .27% to .24%

-reduce the tax on contracting services from 1% to .50%

-reduce the tax on business services from .30% to .15%

Undoubtedly this Board will review a multitude of requests for authorization to implement a
Sales Tax. This potential obviously begs the question — How is Milton different? As this Board is no
doubt aware, our neighbor to the west, the City of Huntington has already implemented a Sales & Use
Tax with great success. With Huntington setting the standard for Cabell County, the City of Milton
would be derelict to not follow this lead. Though our comparative economies are vastly different,
Huntington has Marshall University, several banks, many restaurants, hotels, large-scale construction
projects and a greater service industry base, etc., Milton, conversely, has some small banks, several
pharmacies, a few larger scale businesses but mostly a variety of small shops and stores; the principle is
the same- reduce taxation on businesses, emphasize city services and benefits and thus reduce or
eliminate any competitive disadvantages for local commerce. Unlike other communities in the area,
Milton is not fortunate enough to reap the benefits of Business and Occupation taxes from a mall
complex. A reduction in its Business taxation will be necessary for Milton to remain a vibrant small
community in the State.

Moreover, the evidence is clear that the enactment of a Sales & Use tax and the reduction of
Business & Occupation taxes can operate as an economic engine and stabilizer for the larger cities in the
State. However, if the stated desire is to increase and standardize limited localism, is it not equally vital
to authorize and gather data from the State’s smaller communities as well? Given its proximity to
Huntington and Charleston, our city is particularly situated to show this Board that Milton can likewise
thrive by further reducing its burdens to business.




A Sales tax will have several, nearly immediate, positive benefits for the City of Milton, its
businesses and its residents. Administratively, the City will not have to allocate scarce personnel
resources in order to implement and collect the Sales tax. The West Virginia State Tax Department
collects the tax and remits the same to the City. It is understood that the Tax Department will retain 5%
of the total tax amount for its administrative costs. Additionally, businesses in the tax classifications
listed above will see either a reduced tax liability to the City or, elimination of the tax liability altogether.
Additionally, the sales tax will be paid by consumers of sales and services and not as a percentage of
gross receipts for a business, regardless of whether that business is profitable or not. The benefits seem
clear- a reduction and/or elimination of business and occupation taxes will help reduce or eliminate
competitive advantages and help spur economic development. Thus far there seems little if any
opposition to the implementation of the Sales and Use Tax.

Though it is difficult to accurately estimate whether the implementation of the sales tax and the
reduction of business and occupation tax classifications will result in a net gain to the city administration,
it is presumed that some net revenue will be realized. We conservatively estimate an increase in net
revenues in the neighborhood of $175,000.00. All additional revenues that are realized from the Sales
tax will be dedicated for infrastructure improvements and improved law enforcement capabilities.
Currently the City of Milton allocates a meager $50,000.00 to street and sidewalk replacement and
resurfacing. This amount is woefully inadequate. As we know, the fewer resources allocated to public
infrastructure, the higher the exposure and potential liability for municipal governments can grow. The
estimates for the sales tax have been included in the feasibility study attached hereto.

V. PROPOSAL II - DISPOSITION OF MUNICIPAL PROPERTY WITHOUT
AUCTION

During the initial Home Rule application process the City of Charleston presented a very strong
yet simple proposal — allow the local authorities to negotiate the sale of municipal property and thereby
insure development through contract and insure that the types of uses are beneficial to the community as
a whole. Thus, similar to Charleston, Milton asks this Board to approve an ordinance permitting
deviation from 8-12-18 of the West Virginia Code so that its elected officials and administrators can
negotiate with prospective developers to insure that municipal property will not sit vacant and unutilized.
instead allow them to guarantee development and utilization.

The public policy reasons that unused public property be auctioned to the highest bidder is
seemingly clear- that the City receive the highest price as determined by an auction of interested buyers.
In theory such a policy makes good sense, however, can a municipality guarantee a fair price for its
property if only a few show up to bid? Or, if no reserve bid is placed (it is debatable under current law
rather a minimum bid can be required)? Does public auction necessarily guarantee development at all?
Will a public auction insure that local leaders demand the highest and best use of the property? Lastly,




can elected officials control the nature and type of development that can be had through public auction?
Regrettably, the answer to all these inquiries is “No.”

The City of Milton desires to reasonably and prudently develop the nearly 200 acre tract of land
where the Morris Memorial Nursing Home formerly occupied. This real estate, with its proximity to I-
64 and idyllic setting, is perfectly situated for controlled and positive economic development. Public
auction of city property provides no safeguards of use or guarantees of development. Without deviation
from the state statute related to the sale of municipal property, the City of Milton cannot effectively
compel development of former municipal property. We request the ability to enact an ordinance
permitting us to control and assure development through negotiation with interested parties.

V. CONCLUSION

The City of Milton prides itself on its control and maintenance of low business tax rates. As
mentioned previously, Milton is not capped at any of its significant sources of Business & Occupation
Tax revenue nor has a B&O tax increase been implemented since 1999. Further, Milton has never
enacted any fees pursuant to 8-13-13 of the West Virginia Code in order to defray the cost of providing
services such as street maintenance, fire and police. Through the reduction of its business and occupation
taxes and the implementation of a 1% Sales tax it is our earnest desire to continue with this policy of low
taxation and avoidance of city fees on our residents in order that Milton may continue to thrive as a
small, vibrant and highly livable West Virginia community. Through approval of these proposals, the
West Virginia Home Rule Board can help insure that objective for our community.










FEASIBILITY STUDY OF SALES AND USE TAX

The City administration has spent a great deal of time and effort analyzing both the
potential revenues from a 1% Sales and Use tax and the lost revenues from the Business and
Occupation tax reductions, particularly in the proposed reductions for retail, services and
contracting. This effort has included detailed analysis of many of the current individual taxpayers,
particularly the larger entities, in each of the tax classifications. We understand that the majority
of Sales tax will be derived from the retail sales and service classifications. Further, little or no
sales tax will be realized from manufacturing, banking, amusement, wholesale and rents and
royalties classifications. In addition to the lack of tax dollars from these classifications, Milton
also understands that even in the retail classification, items such as food sales, gasoline sales,
attorney and accountant fees, automobile sales and prescription drugs are exempt from the sales
tax formula. These amounts represent a substantial portion of the City’s current Business and
Occupation tax revenues.

A significant amount of study has been conducted on the Sales tax revenues generated by
other municipalities who previously implemented the tax. Further, our administration has
consulted with representatives of Sales tax cities to fully understand the assumptions and
paradigms utilized to properly calculate sales tax revenues. Critical to this process is the
understanding of the comparative economies and how they differ between one municipality and
the next. From these evaluations and comparisons, several principles have been indentified:

1. The City of Milton has a moderate to small construction economy;

2. Milton does not have a sizable university or large government facilities that help spur
construction taxes through renovation and new construction;

3. Milton has a modest but developing manufacturing base;
Given its size, the City of Milton has a fairly significant retail sales base (the largest
B&O revenue classification is Retail, Restaurant); however, some of the highest
individual taxpayers of B&O taxes are businesses engaged or partially engaged in
activities exempt from the Sales & Use tax; and,

5. These entities that are largely exempt from Sales taxation include the many gas stations,
banks, pharmacies and a significant grocery store that make up part of the city’s
economy.

These realities are not drawbacks in any real sense but their understanding does enable us
to reasonably and prudently project potential Sales tax revenues, conservatively indentify what
percentages of B&O tax revenue that can be eliminated and further, permit us to identify B&O tax
classifications that ought to be reduced in order to spur economic growth. The City of Milton has
targeted several business classifications for reduction, these areas include a reduction of
Contracting taxes from 1.0% to .5% (the cap on Contracting business is 2.0%); a reduction of taxes




on Services from .30% to .15% (the max rate for Services is 1.0%) and a modest reduction in the
Retail/Restaurant from .27% to .24% (the max rate on Retail/Restaurant is .5%). These reductions
are in addition to the elimination of various tax classifications that produce little or no revenue.

Based upon the analysis of the various classifications, trends in annual B&O tax revenues
and the review of many current individual taxpayers, the City of Milton has calculated the potential
Sales Tax revenue at approximately 33% of the total Business & Occupation tax revenues for
Retail/Restaurant and Service Classifications. For the current fiscal year the anticipated gross
receipts for Retail/Restaurant is approximately $66,000,000.00. The anticipated gross receipts for
Services is $13,400,000.00. The computation for a Sales tax is as follows:

$66,000,000. + $13,400,000. = $79,400,000. (Gross receipts)

$79,400,000. x .33% = $26,202,000.00 (Estimate of amount subject to Sales Taxation)
1% Sales Tax x $26,202,000. = $262,020.00 (Sales Tax applied to Estimate)

262,020.00 x .05% (State Commissioner Administration Fee) = $13,101.00

262,020.00 — 13,101.00 = $248,919.00 (Potential new revenue)

$248,919.00 - $75,000.00 = $173.919.00 (Net revenue with B&O reductions)

With potential increased revenues in the amount of $248,919.00, the City of Milton is
committed to reducing current B&O tax revenues (as evidenced by attached spreadsheet) by
approximately $75,000.00, leaving a projected increase in revenue of $173,919.00. As mentioned
previously, these amounts will be earmarked for much-needed improvements in street resurfacing,
sidewalk repair/maintenance and potentially, additional law enforcement allocations. The City
administration believes that these percentages, values and estimated revenues reflect a
conservative, yet economically sound and feasible projection.

The benefits to the City, the community and our residents and businesses is evident and
creates a positive outlook for the future of our home — businesses in Milton will pay fewer tax
dollars on gross receipts; residents of Milton will benefit from more paving projects, more
sidewalk replacement and repair and the City leadership will remain ever vigilant in seeking future
opportunities for further reductions in the Business & Occupation Tax. This proposal presents a
balanced and equitable approach to taxation as well as creating tangible benefits to the community.
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February 26, 2014

Debbie Browning

West Virginia Development Office

West Virginia Home Rule Pilot Program
State Capitol Complex, Building 6, Room 553

Charleston, West Virginia 25305-0311

RE: City of Milton Attorney Opinion Letter

Dear Ms. Browning:

In accordance with §8-1-5a(f}{4) of the West Virginia Code, the undersigned, Scott E. McClure,
attorney for the City of Milton, West Virginia, hereby submits this letter certifying that the written plan
to which this letter is attached, comports in all respects with West Virginia Code §8-1-5a, as amended,
the State Constitution and the United States Constitution and thus, is properly before the Municipal
Home Rule Board for its just consideration. In support of this assertion, the undersigned states as
follows:

1) |am licensed to practice law in the State of West Virginia and that | am a member in good
standing of the West Virginia State Bar;

2) The City of Milton seeks to implement two ordinances pursuant to the Home Rule statue- a)
an ordinance enacting a 1% Sales & Use tax that does not apply to the sale of motor fuel or
motor vehicles, and commensurately reducing or eliminating the business & occupation tax
on various classifications as outlined in the written plan; and b) an ordinance authorizing the
City of Milton to dispose of municipal property for a fair market value price but without the
necessity of public auction;

3) Ordinances identical or very similar to these proposals have been previously authorized by
this Board and enacted by existing Home Rule cities and have been found to not be in
contravention of the Home Rule Statute;

4} The written plan has no provision attempting to legisiate in areas specifically prohibited by
§8-1-5a(j) related to (1) environmental law; (2) bidding on government construction and
other contracts; (3) The Freedom of Information Act; (4) The Open Governmental
Proceedings Act; (5) Wages for construction of public improvements; (6) the provisions of 8-
1-5a(j) of the West Virginia Code; and {7) the City of Milton’s written plan;




5) Further, the proposed plan does not attempt to address issues specifically prohibited under
8-1-5a(k) related to (1) the Constitutions of the United States or West Virginia; (2) Federal
Law or crimes and punishment; (3) Chapters 60-a, sixty-one and sixty-two of the West
Virginia Code or state crimes and punishment; (4) pensions or retirement plans; (5S)
annexation; (6) taxation {other than permitted under 8-1-5a(k)(6) of the West Virginia
Code}; {7) tax increment financing; (8) extraction of natural resources; (9) persons or
property outside the municipal boundaries; (10) marriage and divorce laws; (11) restricting
firearm usage; and (12) an occupation tax payable by a non-resident.

Accordingly, based upon the foregoing, | certify that this Home Rule Application comports in all
respects with West Virginia State Law and the Constitutions of the United States and the State of West
Virginia and thus, is properly before this Board for consideration. The City of Milton requests that it be
permitted to present its submission at a meeting of the Home Rule Board.

Respectfully Submitted,

The City of Milton, by its counsel,

Leamer

Scott E. McClure,

Attorney-at-Law







AN ORDINANCE OF COUNCIL AMENDING, MODIFYING AND RE-ENACTING
ARTICLE 776 OF THE CODIFIED ORDINANCES OF THE CITY OF MILTON, AS
REVISED, CONCERNING MUNICIPAL SALES, SERVICES AND USE TAX.

BE IT ORDAINED BY THE COUNCIL OF THE CITY OF MILTON, CABELL
COUNTY, WEST VIRGINIA, that Article 776 of the Codified Ordinances of the City of Milton, as
revised, are hereby AMENDED, MODIFIED and RE-ENACTED to read as follows:

The purpose of this article is td
the Municipal Home Rule Program.

776.02 Findings.

that the ta
collectiq

e collection of this tax will be accomplished through the

voluntary Tax Commissioner and his/her office and that the City of
Milton is witf : i fx Commissioner’s cooperation in this regard. Further,
remittance of al ; and use taxes to the West Virginia Department of Revenue will
allow for the efficicHiifs collection of local sales, service and use taxes for the state and its

provision contained herein conflict with state law, the same shall be
stricken and be of no furt and effect.

(3) On and after th&&@#st day of April 2011, the taxes levied by this article shall also be
administered and collected in accordance with the provisions of this article and state law.

(4) It is further the intention of Council to implement and enact Article 9a and 9b, Chapter 11 of
the West Virginia Code, as enacted and amended, as if the same were included in their entirety herein.

776.03 Definitions.
(a) General. -- When used in this article, words defined in subsection (b) of this section have the
meanings ascribed to them in this section, except in those instances where a different meaning is




provided in this article or the context in which the word is used clearly indicates that a different meaning
is intended by the Council.

(b) Definitions. —

(1) "Business" includes all activities engaged in or caused to be engaged in with the object of
gain or economic benefit, direct or indirect, and all activities of the state and its political subdivisions
which involve sales of tangible personal property or the rendering of services when those service
activities compete with or may compete with the activities of other persons.

(2) "Communication" means all telephone, radio, light, ligiawave, radio telephone, telegraph
and other communication or means of communication, whether voice communication, computer
data transmission or other encoded symbolic information tr. and includes commercial broadcast

subcontractor or construction manager) in fulfill
decoration or improvement of a new or existing
or demolition of a building or structure, or any
development of real property. Contracting a[so inclu i i tion manager so
long as the project for which the - ts in a capital
improvement to a building or structure

(B) Form of contract not contro ) ivi s within the scope of the definition
of contracting constitutes contractmg reg - t governing the activity is written
or verbal and regardless 0 : contract, a cost-plus contract,
d of construction contract.

ction, alteration, repair,
hereof, or for removal

ited to, everything built up or composed of parts
joined together in some dSflie ma - affixed to real property or which adds utility to
real propert is utility@@a particular parcel of property and is intended

pans, and is limited to, decorations which are capital improvements
pperty;

" means, and is limited to, improvements which are capital
improvements to a builds ture or to real property:

(vi) The term "capit¥@@¥provement" means improvements that are affixed to or attached to and
become a part of a building or structure or the real property or which add utility to real property, or any
part thereof, and that last or are intended to be relatively permanent. As used herein, "relatively
permanent" means lasting at least a year in duration without the necessity for regularly scheduled
recurring service to maintain the capital improvement. "Regular recurring service" means regularly
scheduled service intervals of less than one year;

(vii) Contracting does not include the furnishing of work, or both materials and work, in the
nature of hookup, connection, installation or other services if the service is incidental to the retail sale of




tangible personal property from the service provider's inventory: Provided, That the hookup, connection
or installation of the foregoing is incidental to the sale of the same and performed by the seller thereof
or performed in accordance with arrangements made by the seller thereof. Examples of transactions that
are excluded from the definition of contracting pursuant to this subdivision include, but are not limited
to, the sale of wall-to-wall carpeting and the installation of wall-to-wall carpeting, the sale, hookup and
connection of mobile homes, window air conditioning units, dishwashers, clothing washing machines or
dryers, other household appliances, drapery rods, window shades, venetian blinds, canvas awnings, free-
standing industrial or commercial equipment and other similar j#@ms of tangible personal property.
Repairs made to the foregoing are within the definition of contr; f the repairs involve permanently
affixing to or improving real property or something attache o which extends the life of the real
property or something affixed thereto or allows or intends eal property or thing permanently
attached thereto to remain in service for a year or longeg:
(viii) The term "construction manager" me: into an agreement to employ,
direct, coordinate or manage design professional d and paid directly by the
owner or the construction manager. The busine anager" as defined in
this subdivision constitute contracting, so long 1 struction manager
provides the services results in a capital improvement al property.

activities, as contrasted with and
distinguished from those activities or ope idental, convenient or remote to

the activities.

(A) Uses of prog i erVicg ] i direct use or consumption in
the activities of manu i ; Rl cation or the production of natural
resources include only?

(i) In the case of fang ¢ : hysical incorporation of property into a finished

product res gm manu : i M€ wroduction of natural resources;

y undergoing transportation, communication, transmission,
atural resources;

Hirecting the physical movement or operation of property directly
, transmission, manufacturing production or production of natural
resources;

(vi) Directly and Mcally recording the flow of property undergoing transportation,
communication, transmission, manufacturing production or production of natural resources;

(vii) Producing energy for property directly used in transportation, communication, transmission,
manufacturing production or production of natural resources;

(viii) Facilitating the transmission of gas, water, steam or electricity from the point of their
diversion to property directly used in transportation, communication, transmission, manufacturing
production or production of natural resources:

(ix) Controlling or otherwise regulating atmospheric conditions required for transportation,




communication, transmission, manufacturing production or production of natural resources:

(x) Serving as an operating supply for property undergoing transmission, manufacturing
production or production of natural resources, or for property directly used in transportation,
communication, transmission, manufacturing production or production of natural resources:

(xi) Maintaining or repairing of property, including maintenance equipment, directly used in
transportation, communication, transmission, manufacturing production or production of natural
resources;

(xii) Storing, removal or transportation of economic w
manufacturing, transportation, communication, transmission or

(xiii) Engaging in pollution control or environme
relating to the activities of manufacturing, transportation, ¢
of natural resources and personnel, plant, product or

resulting from the activities of
duction of natural resources;

lity or protection activity directly
jon, transmission or the production
ty or security activity directly

of natural resources; or
(xiv) Otherwise using as an integral i tion, communication

(B) Uses of property or services whlch do not cORSh in the activities
of manufacturing, transportation, tra tural resources
include, but are not limited to:

(i) Heating and illumination of o

(i1) Janitorial or general cleamng a8

(m) Personal comfQieef personnel;

(v) Marketi g ion, ce,
administration' or

training, accounting and

onvenient to transportation, communication,
{ natural resources, rather than an integral and

ption of services which constitute direct use or consumption in
: ; eration or production or sale of electric power, the provision of a
public utility service or t D pn of a utility business include only:

apparatus, supplies, fuel and power and appliances, which are used immediately in production or
generation activities and equipment, machinery, supplies, tools and repair parts used to keep in operation
exempt production or generation devices. For purposes of this subsection, production or generation
activities shall commence from the intake, receipt or storage of raw materials at the production plant
site;

(ii) Tangible personal property, custom software or services, including equipment, machinery,
apparatus, supplies, fuel and power, appliances, pipes, wires and mains, which are used immediately in




the transmission or distribution of gas, water and electricity to the public, and equipment, machinery,
tools, repair parts and supplies used to keep in operation exempt transmission or distribution devices,
and these vehicles and their equipment as are specifically designed and equipped for those purposes are
exempt from the tax when used to keep a transmission or distribution system in operation or repair. For
purposes of this subsection, transmission or distribution activities shall commence from the close of
production at a production plant or wellhead when a product is ready for transmission or distribution to
the public and shall conclude at the point where the product is received by the public;

(iii) Tangible personal property, custom software or servi including equipment, machinery,
apparatus, supplies, fuel and power, appliances, pipes, wires , which are used immediately in
the storage of gas or water, and equipment, machinery, tool ies and repair parts used to keep in
operation exempt storage devices;

(iv) Tangible personal property, custom software i ed immediately in the storage,
removal or transportation of economic waste resulti i gas storage, the generation
or production or sale of electric power, the proya ice or the operation of a
utility business;

(v) Tangible personal property, custom s ' iately in pollution
control or environmental quality or protection activi directly relating
to the activities of gas storage, gene :
public utility service or the operation o

(B) Uses of property or service e direct use or consumption in the
activities of gas storage, generation or pr@ 101 > ower, the provision of a public
utility service or the operatigmeaf a utility buSilless i ' i

inventory control;
yision, finance, training, accounting and

business.

(6) "G?
period of time
businesses subject (€
of this chapter.

(7) "Generating 0 g or selling of electric power" means the generation, production or
sale of electric power engag by businesses subject to the business and occupation tax imposed by
section two, two-d, two-m or two-n, article thirteen, chapter eleven of the West Virginia Code.

(8) "Gross proceeds" means the amount received in money, credits, property or other
consideration from sales and services within this city, without deduction on account of the cost of
property sold, amounts paid for interest or discounts or other expenses whatsoever. Losses may not be
deducted, but any credit or refund made for goods returned may be deducted.

(9) "Includes" and "including", when used in a definition contained in this article, does not
exclude other things otherwise within the meaning of the term being defined.

or the withdrawal of gas from a storage reservoir engaged in by
occupation tax imposed by sections two and two-e, article thirteen




(10) "Manufacturing" means a systematic operation or integrated series of systematic operations
engaged in as a business or segment of a business which transforms or converts tangible personal
property by physical, chemical or other means into a different form, composition or character from that
in which it originally existed.

(11) "Person" means any individual, partnership, association, corporation, limited liability
company, limited liability partnership or any other legal entity, or the guardian, trustee, committee,
executor or administrator of any person.

(12) "Personal service" includes those: (A) Compensated b
course of employment; and (B) rendered to the person of an indi
tangible personal property, such as nursing, barbering, shoe

(13) "Prepaid wireless calling service" means a
right to utilize mobile wireless service as well as othe
download of digital products delivered electronicall
for in advance that is sold in predetermined unit i ber decline with use in a
known amount.

(14) Production of natural resources.

(A) "Production of natural resources" means,
the owner of the natural resources or
extracting, reducing to possession and
use of any natural resource products a
associated therewith and the constructlo
shafts, slopes, boreholes, dewate
producer or others, incl

(B) For the
performance, by eithe
process of exploring, de
fractunng, : i i

payment of wages in the ordinary
without, at the same time, selling
, manicuring and similar services.

ications service that provides the
ications services, including the

ance, by either
s of exploring, deWoping, severing,
hipment for sale, profit or commercial
isposal or environmental activities
of ventilation structures, mine
cilities and apparatus, by the
e or coal production facility.

pf natural resources" means the
¥ces, a contractor or a subcontractor, of the act or
ation activities such as logging, perforating or

purces” does not include the performance or furnishing of work, or
a contract for the construction, alteration, repair, decoration or
improvement of a new @ building or structure, or any part thereof, or for the alteration,
improvement or developme real property, by persons other than those otherwise directly engaged
in the activities specifically set forth in this subdivision as "production of natural resources".

(15) "Providing a public service or the operating of a utility business" means the providing of a
public service or the operating of a utility by businesses subject to the business and occupation tax
imposed by sections two and two-d, article thirteen, chapter eleven of the West Virginia Code.

(16) "Purchaser" means a person who purchases tangible personal property, custom software or
a service taxed by this article.

(17) "Sale", "sales" or "selling" includes any transfer of the possession or ownership of tangible




personal property or custom software for a consideration, including a lease or rental, when the transfer
or delivery is made in the ordinary course of the transferor's business and is made to the transferee or his
or her agent for consumption or use or any other purpose. "Sale" also includes the furnishing of a service
for consideration. "Sale" also includes the furnishing of prepaid wireless calling service for
consideration.

(18) "Service" or "selected service" includes all nonprofessional activities engaged in for other
persons for a consideration, which involve the rendering of a service as distinguished from the sale of
tangible personal property or custom software, but does not includ tracting, personal services or the
services rendered by an employee to his or her employer or ce rendered for resale: Provided,
That the term "service" or "selected service" does not includ nts received by a vendor of tangible
personal property as an incentive to sell a greater vol gible personal property under a
manufacturer's, distributor's or other third party's mar ram, sales incentive program,
cooperative advertising agreement or similar type o and these payments are not
though the vendor may
personal property as

engage in attendant or ancillary activities asso
required under the programs or agreements.
: this article, has
e West Virginia e, except when
es that a different meaning is intended

the context in which the word "agreem
by the West Virginia State Legislature.

(20) "Tax" includes all taxes, additigR ) alties levied under this article or
article ten of this chapter.

(21) "Finance I s or her delegate. The term
"delegate" in the phra ce to the Finance Director, means
any officer or employe ina i 3} authonzed by the Finance Director directly, or
indirectly by one or more 1QHSAC itys@@perform the functions mentioned or described in
this article g A B, thstanding the foregoing, such definition shall

a pipeline or oth
(24) "Trans}

passengers or goods T
(25) "Ultimate ¢d

personal property.

(26) "Vendor" means any person engaged in this state in furnishing services taxed by this article
or making sales of tangible personal property or custom software. "Vendor" and "seller" are used
interchangeably in this article.

(c) Additional definitions. -- Other terms used in this ordinance are defined in article

The tax computation under fifteen-b, chapter 11 of the West Virginia Code which definitions are
incorporated herein by reference. Additionally, other sections of this article may define terms primarily
used in the section in which the term is defined.

Or "consumer” means a person who uses or consumes services or



776.04 Amount of tax; allocation of tax and transfers.

(a) Vendor to collect. -- For the privilege of selling tangible personal property or custom software
and for the privilege of furnishing certain selected services defined in 776.03 of this article, the vendor
shall collect from the purchaser the tax as provided under this article and article fifteen-b, chapter eleven
of the West Virginia Code, and shall pay the amount of tax to the State Tax Commissioner in
accordance with the provisions of this article or article fifteen-b, chapter eleven of the West Virginia
Code.

(b) Amount of tax. -- The general consumer sales, servic
be at the rate of one percent.

The tax computation under subsection (b) of this
place, and the tax rounded up to the next whole cent
four and rounded down to the lower whole cent w
vendor may elect to compute the tax due on a
provided the method used is consistently used d

e tax imposed by this article shall

11 be carried to the third decimal
decimal place is greater than
al place is four or less. The

(c) No aggregation of separate sales tr erated devices. --
Separate sales, such as daily or weekly deliveries, sha e of computation
of the tax even though the sales are ag ithstanding any
other provision of this article, coin-opcraledan ing machine sales shall be aggregated

for the purpose of computation of this ta

(d) Rate of tax on certain mobile F
contrary, the tax levied on sake
year-round residence 2
price.

(e) Constructio
"property" appear in this 2

s "tangible personal property" or
ude the words "custom software".

776.05 P

ount of tax levied by this article which is added
to and and is collectible by the vendor who shall account to the city
for all tax P

ds from exempt sales;
ected under this article, which taxes shall be held in trust for the City
of Milton until paid over to ¥i@8tate Tax Commissioner; and

(5) Any other information as required by this article, or article fifteen-b, chapter eleven of the
West Virginia Code, or as required by the State Tax Commissioner and/or the City of Milton Finance
Director.

776.06 Failure to collect tax; liability of vendor.
If any vendor fails to collect the tax imposed by section 776.04 of this article, the vendor shall
be personally liable for the amount the vendor failed to collect, except as otherwise provided in this



article.

776.07 Liability of purchaser; assessment and collection.

(a) General. -- If any purchaser refuses or otherwise does not pay to the vendor the tax imposed
by section 776.04 of this article, or a purchaser refuses to present to the vendor a proper certificate
indicating the sale is not subject to this tax, or presents to the vendor a false certificate, or after presenting
a proper certificate uses the items purchased in a manner that the sale would be subject to the tax, the
purchaser shall be personally liable for the amount of tax applicab the transaction or transactions.

(b) Collection of tax from purchaser. -- Nothing in this relieves any purchaser who owes
the tax and who has not paid the tax imposed by section thri is article from liability for payment
of the tax. In those cases the Tax Commissioner has make an assessment against the
purchaser, based upon any information within his or
possession.

(c) Liability of vendor. -- This section ma
for the tax, except as otherwise provided in thi ter eleven of the West
Virginia Code.

776.08 Total amount collected is to k

No profit shall accrue to any p&fse : lection of the tax levied by this article
notwithstanding the total amount of the @ke excess of the amount for which the
person would be liable by the application c : i ection three of this article to the
vendor's gross proceeds frommskax : : t of all taxes collected by the

776.09 Vendo

s exempt from the tax shall be upon the vendor,
unless certificate signed by and bearing the address
of the mption and substantially in the form prescribed

776.10 Tax on gro es or value of manufactured, etc., products.

(a) A person eX ivilege of producing for sale, profit or commercial use, any natural
resources, product or ma product, and either engaged in the business of selling such product
not otherwise exempted he or engaged in a business or activity in which such natural resource,
product or manufactured product is used or consumed by him and such use or consumption is not
otherwise exempt under this article, shall make returns of the gross proceeds of such sales or, in the
absence of sale, the gross value of the natural resource, product or manufactured product, so used or
consumed by him, and pay the tax imposed by this article.

(b) The Tax Commissioner shall promulgate such uniform and equitable rules as he deems
necessary for determining the gross value upon which the tax imposed by this article is levied in the
absence of a sale, which value shall correspond as nearly as possible to the gross proceeds from the sale



of similar products of like quality or character by the same person or by another person.
(c) The provisions of this section, as amended by this act, shall apply to natural resources,
products or manufactured products, used or consumed by the producer or manufacturer thereof.

776.11 Tax on the manufacture, sale and installation of modular dwellings.

(a) Notwithstanding the provisions of section seven, article fifteen, Chapter eleven of the West
Virginia Code, persons engaged in the manufacture and sale or the manufacture, sale and installation of
a modular dwelling shall pay the tax imposed by this article only he value of the building supplies
and materials used in the manufacture and installation of the dwelling and the preparation of
the site for permanent installation, and not on the labor invo such activities. For purposes of this
section, the value of the building supplies and materials s ctual cost of the building supplies
and materials. If the manufacturer asserts an exemptio chase of the building supplies
and materials, the manufacturer shall remit the tax d ilding supplies and materials
used in the manufacture of the modular dwelli modular dwelling. If the
manufacturer pays the tax at the time of purchase rials, the manufacturer
is responsible for maintaim'ng records evidencing intain such records

(b) Persons engaged in the salg
by this article on only the value of the
dwelling and the preparation of the site {8
activities. For purposes of this section, the the manufacture of the modular
dwelling shall be the actual.gees he manufacturer as delineated
on the invoice to the p & he ma S is nOPavailable, then the cost of the
materials used in the AT d 3 1
modular dwelling. A ¢ i EeREScr for any sales or use tax that has been lawfully
imposed by another state a i an the purchase of building supplies and materials
used in the g anufacturer pays the tax at the time of purchase
rer is responsible for maintaining records

dwelling shall p e tax imposed
facture and installation of the modular
d not on the labor involved in such

iSfamily houses, apartment units and commercial dwellings
comprised of twd i thout a permanent chassis, built to a state or model code other than
the National ManuTagiy i@k onstruction and Safety Standards Act of 1974, which are primarily
constructed at a locatiiifie he permanent site at which they are to be finally assembled and
which are shipped to the Nost permanent components in place.

776.12 Furnishing of services included; exceptions.

The provisions of this article apply not only to selling tangible personal property and custom
software, but also to the furnishing of all services, except professional and personal services, and except
those services furnished by businesses subject to the control of the public service commission when the
service or the manner in which it is delivered is subject to regulation by the public service commission.

776.13 Contractors.




(a) The provisions of this article shall not apply to contracting services. However, purchases by
a contractor of tangible personal property or taxable services for use or consumption in the providing of
a contracting service shall be taxable, except as otherwise provided in this article.

(b) Transition rules. -- The exemption from payment of tax on purchases of tangible personal
property or taxable services directly used or consumed in the activity of contracting, as defined in section
two of this article, which expires as of the first day of March, one thousand nine hundred eighty-nine,
shall nevertheless remain in effect with respect to:

(1) Tangible personal property or taxable services purchase,
day of March in fulfillment of a written contract for contractin:
that was executed and legally binding on the parties thereto
one thousand nine hundred eighty-nine; or in fulfillment

a contractor on or after said first
ned in section two of this article,
efore the fifteenth day of February,
ontract entered into after the said
as made on or before the said
o the extent that the bid is

fifteenth day of February that was binding on th
subsequently incorporated into a written contract;

first day of March pursuant to a written contract ex on or befgre the fifte ay of February, one
thousand nine hundred eighty-nine, to purchase in ifie tities identi gible personal

(3) Tangible personal property
use in fulfillment of a written contract e
hundred eighty-nine, when such contract

ed by a contractor for consumption or
y of September, one thousand nine
w improvement to real property

first day of February,
prior to such first da;
(c) Renewals a¥
purposes of this section, af
tender of copsderati

any contract shall constitute a new contract for
ntract renewal by the parties, the date or dates of

(d) Defir
(1) The te
pn based upon cost plus a stated percentage or a stated monetary
increment. This term sha n or include ongoing sales contracts, contracts whereby any element
of the consideration or the p or services sold or to be rendered in performance of the contract are
undefined, or determined, as to either nature or quantity, subsequent to the making of the contract, or
any open-ended contract.

(2) The term "contract renewal" or "renewal" means a covenant or agreement entered into or
assumed by parties which have a current contractual relation or which have had a past contractual
relation, whereby the parties agree to incur obligations beyond those which they were, or would have
been, required, at the minimum, to carry out under their current or past contractual relation.




776.14 Nonresident contractor--registration, bond, etc.

(a) Every nonresident contractor shall register with the Tax Commissioner prior to engaging in
the performance of a contract in the City of Milton.

(b) (1) At the time of registration, the contractor shall deposit with the Tax Commissioner percent
of the amount the contractor is to receive for the performance of the contract which shall be held within
a Contractors Use Tax Fund pending the completion of the contract, the determination of the taxes due
this state under this article and article fifteen-a of this chapter Eleven of the West Virginia Code, because
of such contract and the payment of the tax.

(2) In lieu of the deposit, the contractor may provide a
the Tax Commissioner as to form, sufficiency, value, amo
provide a guarantee of payment of the compensating tax :

(c) In addition, within thirty days after registratj tion, the contractor shall file a

te surety bond to be approved by
ity, and other features necessary to

tangible personal property has been brought, shi
neither the tax imposed by this article nor article

this state upon which
has been paid, and

real property owned by governmental el

(a) General rule. -adkh jons i ion (j ion nine of this article, which
previously exempted i : engaging in the activity of
contracting, pursuant ate, or with a political subdivision
Legislature or by another governmental entity
or structure, or improvement thereto, or other

vas binding on the contractor, but only to the extent that the bid is
3 en contract; and

(2) Tangible persd y purchased by a contractor on or after the first day of October, one
thousand nine hundred ni or consumption or use in fulfillment of a written contract for the
construction of a new improvement to real property, the construction or operation of which was approved
by a federal or state regulatory body prior to the fifteenth day of September, one thousand nine hundred
ninety, or pursuant to a federal grant awarded prior to said fifteenth day of September.

(b) Renewals and extensions. -- A renewal of any contract shall constitute a new contract for
purposes of this section, and the date of entry into a contract renewal by the parties, the date or dates of
tender of consideration and the time of performance of any contractual obligations under a renewed
contract shall be treated as the dates for determining application of this section to the renewed contract.




Extensions of time granted or agreed upon by the parties to a contract for performance of the contract or
for tender of consideration under the contract shall not be treated as contract renewals. Contracts to
which such extensions apply shall be treated under these transition rules as if the original contractual
provisions for performance and tender of consideration remain in effect. For purposes of this section, the
terms "contract” or "contracts", and "contract renewal" or "renewal" shall have the same meaning as
defined in subsection (d), section eight-a of this article.

776.16 Limitations on right to assert exemptions.

(a) Persons who perform "contracting" as defined in s
acting in an agency capacity, may not assert any exemption
services or the principal is entitled. Any statutory exempt

76.03 of this article, or persons
h the purchaser of such contracting
a taxpayer may be entitled shall
lly purchased by such taxpayer

employee for his or her employer; purchases by
duly authorized officer of a corporation, or uni
unincorporated organization so long as the purchas
corporation or unincorporated organization.

ership; or purchases by a
ds or her corporation or
loyer, partnership,

nt agent contract executed and legally
binding on the parties thereto prior to S& d, That this transition rule shall not
apply to any purchases of tangible persona
August 31, 1991; and this tsamsition rule shaiifi e pri ose of the purchasing agent

1 les and use taxes. However,
effective July 1, 200 1 services, machinery, supplies or

materials, except gaso _ firectly used or consumed in the construction,

alteration, repair or imprd o building or structure by a person performing
"contracting in s¢ arti e purchaser of the "contracting" services would
be entitleg atm S : 10 : ision (2), subsection (b), section nine of this
article i i s or materials. Effective July 1, 2009, this section
shall not servers, building materials and tangible personal
property, ine ¢ pecial fuel, to be installed into a building or facility or
directly used ; , alteration, repair or improvement of a new or existing

776.17 Exemptions.

(a) Exemptions for which exemption certificate may be issued. -- A person having a right or claim
to any exemption set forth in this subsection may, in lieu of paying the tax imposed by this article and
filing a claim for refund, execute a certificate of exemption, in the form required by the Tax
Commissioner, and deliver it to the vendor of the property or service in the manner required by the Tax
Commissioner. However, the Tax Commissioner may, by rule, specify those exemptions authorized in
this subsection for which exemption certificates are not required. The following sales of tangible
personal property and services are exempt as provided in this subsection:




(1) Sales of gas, steam and water delivered to consumers through mains or pipes and sales of
electricity;

(2) Sales of textbooks required to be used in any of the schools of this state or in any institution
in this state which qualifies as a nonprofit or educational institution subject to the West Virginia
Department of Education and the Arts, the Board of Trustees of the University System of West Virginia
or the board of directors for colleges located in this state;

(3) Sales of property or services to this state, its institutions or subdivisions, governmental units,
institutions or subdivisions of other states: Provided, That the law @£ the other state provides the same
exemption to governmental units or subdivisions of this state an nited States, including agencies
of federal, state or local governments for distribution in publj are or relief work;

(4) Sales of vehicles which are titled by the Divisi Vehicles and which are subject to
the tax imposed by section four, article three, chapter s

they render: Provided, That the exemption g plies only to services
equipment, supplies, food for meals and materia ese organizations and
does not apply to purchases of gasoline or special

(6) Sales of tangible personal property or se i tion which has a
current registration certificate issued pt from federal
income taxes under Section 501(c)(3) i venue Code of 1986, as amended, and
which is:

(A) A church or a convention or asSgei AL ed in Section 170 of the Internal
Revenue Code of 1986, as amen

(B) An elemen ol W : faculty and curriculum and
has a regularly enro o upi Ly in 2 aneelt the place in this state where its

receives more than one half of its support from
ble contributions or membership fees:;

, is donated to an organization which is exempt from income
g Internal Revenue Code of 1986, as amended:

(E)A rl Scouts of the United States of America, the Boy Scouts
of America or (he% ia@buide/Princess Program and the local affiliates thereof, which is
organized and op¢ i for charitable purposes and has as its primary purpose the
nonsectarian character E and citizenship training of its members;

(1) The term "suppor® udes, but is not limited to:

(I) Gifts, grants, contributions or membership fees;

(I) Gross receipts from fundraisers which include receipts from admissions, sales of
merchandise, performance of services or furnishing of facilities in any activity which is not an unrelated
trade or business within the meaning of Section 513 of the Internal Revenue Code of 1986, as amended;

(ITT) Net income from unrelated business activities, whether or not the activities are carried on
regularly as a trade or business;

(IV) Gross investment income as defined in Section 509(e) of the Internal Revenue Code of 1986,




as amended;

(V) Tax revenues levied for the benefit of a corporation or organization either paid to or expended
on behalf of the organization; and

(VI) The value of services or facilities (exclusive of services or facilities generally furnished to
the public without charge) furnished by a governmental unit referred to in Section 170(c)(1) of the
Internal Revenue Code of 1986, as amended, to an organization without charge. This term does not
include any gain from the sale or other disposition of property which would be considered as gain from
the sale or exchange of a capital asset or the value of an exempti om any federal, state or local tax
or any similar benefit;

(i) The term "charitable contribution” means a ¢
corporation or organization, described in Section 170(c)
amended: and

(iii) The term "membership fee" does not inc r tangible personal property
or specific services rendered to members by the i

ion or gift to or for the use of a
ternal Revenue Code of 1986, as

business income as defined in Section 513 of the In amended. The
exemption granted in this subdivisio ipment, supplies materials used
or consumed in the activities for whick as tax-exempt organizations under the
Internal Revenue Code and does not app

(7) An isolated transaction in whict axe ervi angible personal property is sold,
transferred, offered for salcomde his or her representative for
the owner's account, the : . delivery het bei ade in the ordinary course of

repeated and success i haracter b or on his or her account by the
representative: Providétghha j i is subdivision may be construed to prevent an
owner who sells, transfer: 3 ible onal property in an isolated transaction through

an auctioneg ili : ' S®@mption provided in this subdivision, regardless

of where

taxable services rendered for use or consumption
in conn@ tion of an agricultural product the ultimate sale of which is
subject to which would have been subject to tax under this article
Provided, The operty and services to be used or consumed in the

construction of ¢ i ement to real property and sales of gasoline and special fuel are not

exempt: Provided, ever, ils and fencing may not be considered as improvements to real
property;

(9) Sales of tangiB
personal property: Provided

Il property to a person for the purpose of resale in the form of tangible
Mat sales of gasoline and special fuel by distributors and importers is

taxable except when the sale is to another distributor for resale: Provided, however, That sales of building
materials or building supplies or other property to any person engaging in the activity of contracting, as
defined in this article, which is to be installed in, affixed to or incorporated by that person or his or her
agent into any real property, building or structure is not exempt under this subdivision;

(10) Sales of newspapers when delivered to consumers by route carriers;

(11) Sales of drugs, durable medical goods, mobility-enhancing equipment and prosthetic devices
dispensed upon prescription and sales of insulin to consumers for medical purposes;




(12) Sales of radio and television broadcasting time, preprinted advertising circulars and
newspaper and outdoor advertising space for the advertisement of goods or services;

(13) Sales and services performed by day care centers;

(14) Casual and occasional sales of property or services not conducted in a repeated manner or
in the ordinary course of repetitive and successive transactions of like character by a corporation or
organization which is exempt from tax under subdivision (6) of this subsection on its purchases of
tangible personal property or services. For purposes of this subdivision, the term "casual and occasional
sales not conducted in a repeated manner or in the ordinary se of repetitive and successive
transactions of like character" means sales of tangible perso perty or services at fundraisers
sponsored by a corporation or organization which is exemp subdivision (6) of this subsection,
from payment of the tax imposed by this article on its en the fundraisers are of limited
duration and are held no more than six times during period and "limited duration"

means no more than eighty-four consecutive hours: r volunteer fire departments
and volunteer school support groups, with duratio eighty-four consecutive
hours at a time, which are held no more than ei riod for the purposes
of this subdivision are considered "casual and occ i eated manner or in

the ordinary course of repetitive and successive tran

the University System of West Virgini®
degrees, which has its principal campus
taxes under Section 501(c)(3) of the Interr¥
of gasoline and special fuelangts

of the State College System to award
empt from federal and state income

. . s agents and lottery retailers
authorized by the sta 1 isi icle twenty-two, chapter twenty-
nine of this code;
; the provisions of article three, chapter seventeen-
a of the We Eiai o : i ty or more consecutive days;

: i i teen or eighteen-b of this article or any other

and receive refund of the tax from the Tax Commissioner
eing proposed for legislative approval in accordance with

rsonal property or services purchased and lawfully paid for with
food stamp program codified in 7 U. S. C. §§2011, er seq., as
amended, or with drafts 1 gh the West Virginia special supplement food program for women,
infants and children codified U. S. C. §§1786;

(20) Sales of tickets for activities sponsored by elementary and secondary schools located within
this state;

(21) Sales of electronic data processing services and related software: Provided, That, for the
purposes of this subdivision, "electronic data processing services" means:

(A) The processing of another's data, including all processes incident to processing of data such
as keypunching, keystroke verification, rearranging or sorting of previously documented data for the
purpose of data entry or automatic processing and changing the medium on which data is sorted, whether




these processes are done by the same person or several persons; and

(B) Providing access to computer equipment for the purpose of processing data or examining or
acquiring data stored in or accessible to the computer equipment;

(22) Tuition charged for attending educational summer camps;

(23) Dispensing of services performed by one corporation, partnership or limited liability
company for another corporation, partnership or limited liability company when the entities are members
of the same controlled group or are related taxpayers as defined in Section 267 of the Internal Revenue
Code. "Control" means ownership, directly or indirectly, of st equity interests or membership
interests possessing fifty percent or more of the total combined power of all classes of the stock
of a corporation, equity interests of a partnership or member erests of a limited liability company
entitled to vote or ownership, directly or indirectly, of s interests or membership interests
possessing fifty percent or more of the value of the co ip or limited liability company;

(24) Food for the following are exempt:

(A) Food purchased or sold by a public or
or school-sponsored parent-teacher associations

school, school-s
dents enrolled in the s

red student organizations
or to employees of the

the college or
fixed price is paid for consumption of
e amount of food product actually
oney is paid at the time the food

university when the sales are made on
food products for a specific period of
consumed by the particular individual con®
product is served or consugags
fit organization, a nonprofit
organization or a go ood to low-income persons at or

below cost;

organization at a social or other gathering conducted by it or under
e food is to obtain revenue for the functions and activities of the
ed from selling the food is actually used in carrying out those
functions and activities: That purchases made by the organizations are not exempt as a
purchase for resale; or

(G) Food sold by volunteer fire departments and rescue squads that are exempt from federal
income taxes under Section 501(c)(3) or (¢)(4) of the Internal Revenue Code of 1986, as amended, when
the purpose of the sale is to obtain revenue for the functions and activities of the organization and the
revenue obtained is exempt from federal income tax and actually expended for that purpose;

(25) Sales of food by little leagues, midget football leagues, youth football or soccer leagues,
band boosters or other school or athletic booster organizations supporting activities for grades
kindergarten through twelve and similar types of organizations, including scouting groups and church



youth groups, if the purpose in selling the food is to obtain revenue for the functions and activities of the
organization and the revenues obtained from selling the food is actually used in supporting or carrying
on functions and activities of the groups: Provided, That the purchases made by the organizations are
not exempt as a purchase for resale;

(26) Charges for room and meals by fraternities and sororities to their members: Provided. that
the purchases made by a fraternity or sorority are not exempt as a purchase for resale;

(27) Sales of or charges for the transportation of passengers in interstate commerce;

(28) Sales of tangible personal property or services to any on which this state is prohibited
from taxing under the laws of the United States or under the co n of this state;

(29) Sales of tangible personal property or services person who claims exemption from
the tax imposed by this article or article fifteen-a of this uant to the provision of any other

chapter of this code:

(30) Charges for the services of opening and

(31) Sales of livestock, poultry or other f; state by the producer of
the livestock, poultry or other farm products or a iate family who is not
otherwise engaged in making retail sales of tangi of livestock sold at
public sales sponsored by breeders or registry associa : Provided, That
the exemptions allowed by this subdi ning exemption
certificates provided the farmer mainta

(32) Sales of motion picture film s for exhibition if the sale of tickets

or the charge for admission to the exhibiti8
sales of coin-operated videgsass

of providing the maching

to the Tax Commissia : ;

presenting to the seller i ;

(33) Sales of aircr3 i aintenance services when the services are to an

: i pns or property, or by a governmental entity, or

erson engaged in the business
osed by this article is remitted
is subdivision may be claimed by

ance of aircraft, aircraft engines or aircraft component parts for a
certificated or lice ier of ons or property or for a governmental entity:;
[ : @hEPs or services provided by health and fitness organizations relating

to personalized fitness p

(35) Sales of service ndividuals who babysit for a profit: Provided, that the gross receipts of
the individual from the performance of baby-sitting services do not exceed five thousand dollars in a
taxable year;

(36) Sales of services by public libraries or by libraries at academic institutions or by libraries at
institutions of higher learning;

(37) Commissions received by a manufacturer's representative;

(38) Sales of primary opinion research services when:

(A) The services are provided to an out-of-state client;



(B) The results of the service activities, including, but not limited to, reports, lists of focus group
recruits and compilation of data are transferred to the client across state lines by mail, wire or other
means of interstate commerce, for use by the client outside the State of West Virginia; and

(C) The transfer of the results of the service activities is an indispensable part of the overall
service.

For the purpose of this subdivision, the term "primary opinion research” means original research
in the form of telephone surveys, mall intercept surveys, focus group research, direct mail surveys,
personal interviews and other data collection methods commonly a@ed for quantitative and qualitative
opinion research studies;

(39) Sales of property or services to persons within th
of the production of value-added products: Provided, T
applies only to services, equipment, supplies and mategi
engaged solely in the production of value-added pro ] er, That this exemption may
not be claimed by any one purchaser for more th
in this section.

For the purpose of this subdivision, the term
derived from processing a raw agricultural product,
For purposes of this subdivision, i i i aw agricultural
products into value-added products: T i
(A) Lumber into furniture, toys,
(B) Fruits into wine;
(C) Honey into wing

hen those sales are for the purposes
ption granted in this subdivision

ervices by a music teacher and artistic services or artistic
artist pursuant to a contract with the owner or operator of

the public or a limited portion of the public may assemble to hear

or see musical work$ i orks be performed for the enjoyment of the members of the public
there assembled whertiiiig paid by the owner or operator for the artistic service or artistic
performance does not ex® thousand dollars: Provided, That nothing contained herein may be
construed to deprive priva 1al gatherings, weddings or other private parties from asserting the

exemption set forth in this subdivision. For the purposes of this exemption, artistic performance or
artistic service means and is limited to the conscious use of creative power, imagination and skill in the
creation of aesthetic experience for an audience present and in attendance and includes, and is limited
to, stage plays, musical performances, poetry recitations and other readings, dance presentation, circuses
and similar presentations and does not include the showing of any film or moving picture, gallery
presentations of sculptural or pictorial art, nude or strip show presentations, video games, video arcades,
carnival rides, radio or television shows or any video or audio taped presentations or the sale or leasing




of video or audio tapes, air shows or any other public meeting, display or show other than those specified
herein: Provided, however, That nothing contained herein may be construed to exempt the sales of tickets
from the tax imposed in this article. Provided further, that nude dancers or strippers may not be
considered as entertainers for the purposes of this exemption;

(41) Charges to a member by a membership association or organization which is exempt from
paying federal income taxes under Section 501(c)(3) or (c)(6) of the Internal Revenue Code of 1986, as
amended, for membership in the association or organization, including charges to members for
newsletters prepared by the association or organization for distributj rimarily to its members, charges
to members for continuing education seminars, workshops, co ns, lectures or courses put on or
sponsored by the association or organization, including char: elated course materials prepared by
the association or organization or by the speaker or spe during the continuing education
separate charge or separately
der this article: Provided,
its purchases of meals,
separate or separately

stated charge for meals, lodging, entertainment or
That the association or organization pays the t
lodging, entertainment or transportation taxabl
stated charge is not made. A membership associ
federal income taxes under Section 501(c)(3) or ( ode of 1986, as
amended, may elect to pay the tax imp i separate charge
or separately stated charge could appl rs the tax imposed by this article or the
association or organization may avail t forth in subdivision (9) of this
subsection relating to purchases of tangibl¢ and then collect the tax imposed
by this article on those iteragdh i
by county assessors, county
Jjovernment operations;

of Natural Resources of the magazine currently
pf Culture and History of the magazine currently

s/ Virginia History;

or purposes of this exemption, the service of providing technical
evaluations for coffiphia i fleral and state environmental standards includes those costs of
sed in providing such services that are separately billed to the
purchaser of such service ich the tax imposed by this article has previously been paid by the
service provider;

(47) Sales of tangible personal property and services by volunteer fire departments and rescue
squads that are exempt from federal income taxes under Section 501(c) (3) or (¢) (4) of the Internal
Revenue Code of 1986, as amended, if the sole purpose of the sale is to obtain revenue for the functions
and activities of the organization and the revenue obtained is exempt from federal income tax and
actually expended for that purpose;

(48) Lodging franchise fees, including royalties, marketing fees, reservation system fees or other

fees that have been or may be imposed by a lodging franchiser as a condition of the franchise agreement;




and

(49) Sales of the regulation size United States flag and the regulation size West Virginia flag for
display.

(b) Refundable exemptions. -- Any person having a right or claim to any exemption set forth in
this subsection shall first pay to the vendor the tax imposed by this article and then apply to the Tax
Commissioner for a refund or credit, or as provided in section nine-d of this article, give to the vendor
his or her West Virginia direct pay permit number. The following sales of tangible personal property and
services are exempt from tax as provided in this subsection:

(1) Sales of property or services to bona fide charital
whatsoever for the services they render: Provided, That the e
only to services, equipment, supplies, food, meals and

anizations who make no charge
n granted in this subdivision applies
iectly used or consumed by these

(2) Sales of services, machinery, supplies i used or consumed in the
activities of manufacturing, transportation, tr ion, i production of natural
resources, gas storage, generation or productio i i er, ision of a public utility

service or the operation of a utility service or the n the businesses or
organizations named in this subdivision and does not special fuel;

(3) Sales of property or servicg i i izations for the
sole purpose of free distribution in p - 3 i : Provided, that sales of gasoline and
special fuel are taxable;

(4) Sales and services, ﬁre-ﬁghu 4 ent, including construction and
automotive, made to any Yok g orated under the laws of the
State of West Virginia: B e taxable;

(5) Sales of b pperty to an organization qualified
under Section 501(c)( 986, as amended, which are to be
installed in, affixed to or pn or its agent into real property or into a building

sales of liquors and wines to private clubs.

this article for sales of tangible personal property and services
rendered for use or con$ connection with the conduct of the business of selling tangible
personal property to cons br dispensing a service subject to the tax under this article and, for sales
of tangible personal property for the purpose of resale in the form of tangible personal property, shall
not apply to persons or organizations licensed under authority of article seven, chapter sixty of the West
Virginia code, for the purchase of liquor or wines for resale either from the alcohol beverage control
commissioner or from retail liquor licenses licensed under authority of article three-a, chapter sixty of
the West Virginia code.

776.19 Exemption for purchases of tangible personal property and services for direct use in




research and development.

(a) Sales of tangible personal property and services directly used or consumed in the activity of
research and development are exempt from tax imposed by this article. Any person having a right or
claim to the exemption set forth in this section shall first pay to the vendor the tax imposed by this article
and then apply to the Tax Commissioner for a refund or credit or give to the vendor the person's West
Virginia direct pay permit number in accordance with the provisions of section nine-d of this article.

(b) For purposes of this article:

(1) "Directly used or consumed in the activity of resear
consumed in those activities or operations which constitute an i
development, as contrasted with and distinguished from tho
incidental, convenient or remote to research and develop

(A) Uses of property or consumption of servic e direct use or consumption in
the activity of research and development include o

(i) In the case of tangible personal prop ical i of property into tangible
personal property that is the subject of, or direct

(ii) Causing a direct physical, chemical or is the subject of, or
directly used in, research and development;

(iii) Transporting or storing pEbPe
development;

(iv) Measuring or verifying a cha - i bject of, or directly used in, research
and development;

(v) Physically controkkia irectin@the eration of property that is the
subject of, or directly ug s

d development" means used or
and essential part of research and
1ties or operations which are simply

(xi) Storage?
research and develop
(xii) Pollution cd vironmental quality or environmental protection activity directly
relating to the activity of rest and development, and personnel, plant, property or community safety
or security activity directly relating to the activity of research and development; or
(xiii) Otherwise being used as an integral and essential part of research and development.
(B) Uses of property or services which do not constitute direct use or consumption in the activity
of research and development include, but are not limited to:
(i) Heating and illumination of office buildings;
(i1) Janitorial or general cleaning activities;
(iii) Personal comfort of personnel;
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(iv) Planning or scheduling of work or inventory control;

(v) Marketing, general management, supervision, finance, training, accounting and
administration; or

(vi) An activity or function incidental or convenient to research and development, rather than an
integral and essential part of these activities.

(2) "Research and development" means systematic scientific, engineering or technological study
and investigation in a field of knowledge in the physical, computer or software sciences, often involving
the formulation of hypotheses and experimentation, for the purpo revealing new facts, theories or
principles, or increasing scientific knowledge, which may reve is for new or enhanced products,
equipment or manufacturing processes. Research and develo cludes, but is not limited to, design,
refinement and testing of prototypes of new or improved design, refinement and testing of
manufacturing processes before commercial sales relgti e begun. For purposes of this
section commercial sales include, but are not limite or sales for market testing.

(A) Research and development does not i

(1) Market research;

(i1) Sales research:;

(ii1) Efficiency surveys;

(iv) Consumer surveys;

(v) Product market testing;

(vi) Product testing by product - nsumer surveys for evaluation of

776.19 Exemption for se 8 and materials regarding technical evaluation for compliance to
federal and state environmental standards provided by environmental and industrial consultants.

The service of providing technical evaluations for compliance with federal and state
environmental standards provided by environmental and industrial consultants who have formal
certification through the West Virginia department of environmental protection or the West Virginia
bureau for public health or both is exempt from the tax imposed by this article. For purposes of this
exemption, the service of providing technical evaluations for compliance with federal and state
environmental standards includes those costs of tangible personal property directly used in providing the




services that are separately billed to the purchaser of the services, and on which the tax imposed by this
article has previously been paid by the service provider.

776.20 Apportionment of purchase price; existing contracts protected.

Whenever a purchaser will use acquired tangible personal property, a service, or the results of a
service for both exempt and nonexempt purposes, the gross proceeds of such sale paid to the vendor for
such property or service shall be apportioned between the exempt and nonexempt uses, in a manner
established as reasonable by the Tax Commissioner, by re the Tax Commissioner may
prescribe, for the purpose of determining the tax liability in res such purchase.

Contracts existing, executed, and binding prior to the of July, one thousand nine hundred
eighty-seven, for the purchase of tangible personal prop ices, by lease or otherwise, and in

connection with which an exemption from tax was ap urchase prior to such date but
terminated on and after the same; no new tax I respect of payments to be
subsequently made under such a contract nor to p r any periods subsequent
to such date, but only new contracts entered in ly, one thousand nine
hundred eighty-seven, shall be liable for tax under article fifteen-a of

Notwithstanding any provision O , any sale or service upon which a
special district excise tax is paid, pursuant elve, article twenty-two, chapter
seven of the West Virginig.8ede. section ¢ 1 ite ter eight of the West Virginia
code, or section twelve ] ) ginia code is exempt from the
tax imposed by this pse tax does not apply to sales of
gasoline and special fu@
776.22 Exem ¢ and software directly incorporated into
tronic data processing service; sales of

he exemptions from tax contained in this article as a result of
technological adve ] and the expanded role of computers, the internet and global instant

designers, systems engin8 s, electronic data processing companies and other high-technology
companies to locate and e d their businesses in West Virginia, the following sales of tangible
personal property and software are exempt:

(1) Sales of computer hardware or software (including custom designed software) to be directly
incorporated by a manufacturer into a manufactured product. For purposes of this subsection, the
payment of licensing fees for the right to incorporate hardware or software developed by persons other
than the manufacturer into a manufactured product is exempt from the tax imposed by this article;

(2) Sales of computer hardware or software (including custom designed software) directly used
in communication as defined in this article;



(3) Sales of electronic data processing services;

(4) Sales of educational software required to be used in any of the public schools of this state or
in any institution in this state which qualifies as a nonprofit or educational institution subject to
administration, regulation, certification or approval of the Department of Education, the Department of
Education and the Arts or the Higher Education Policy Commission;

(5) Sales of internet advertising of goods and services;

(6) Sales of high-technology business services to high-technology businesses which enter into
contracts with this state, its institutions and subdivisions, governme, units, institutions or subdivisions
of other states, or with the United States, including agencies o , state or local governments for
direct use in fulfilling the government contract; and

(7) Sales of prewritten computer software, compus
materials and tangible personal property to be installed j
technology business or an internet advertising busin

er hardware, servers and building

(b) Definitions. —

As used in this article, the following te

(1) "Computer hardware" means a compute i 1 apter eleven of the
West Virginia code, and the directly and immediate i i involved in the

ta output, data
processing, data storage, and data co is directly and immediately connected
to the computer. The term "computer ha

(2) "High-technology business" S 2 imi inesses primarily engaged in the
following activities: Cogapuie 5 3 computer software design,
development, customi development; website design
and development; ne Jg@lle velopment of new manufactured
products which incorp ' software; electronic data processing; network
management, maintenance gn and security services; website management,
maintenance Mecring, 3

a secondary or incidental activity and not as an activity in

support ot @ pot specifically enumerated in this definition.
3" " means and is limited to computer hardware design and
development; cd pign, development, customization and upgrade; computer systems

design and develop 1 gn and development; network design and development; electronic
anagement; computer systems maintenance; computer systems
engineering; computer s Inistration and computer systems security services.

(4) "Internet advert'Sg@” business" means a for-profit business that is engaged, for monetary
remuneration, in the primary business activity of announcing, or calling public attention to, goods or
services in order to induce the public to purchase those goods or services, and which uses the internet as
its sole advertising communications medium. For purposes of this definition, internet advertising must
be the primary business activity of the business and not a secondary or incidental activity and not an
activity in support of or incidental to other business activity.

(5) "Network" means a group of two or more computer systems linked together.

(6) "Server" means a computer or device on a network that manages network resources.




(c) The amendments to this section made in the first extraordinary session of the Legislature in
2009 shall apply to purchases made on and after July 1, 2009.

776.23 Exempt drugs, durable medical goods, mobility enhancing equipment and prosthetic
devices.

(a) Notwithstanding any provision of this article, article fifteen-a or article fifteen-b, chapter
eleven of the West Virginia code, the purchase by a health care prowder of drugs, durable medical goods,
mobility enhancing equipment and prosthetic devices, all as deft section two, article fifteen-b of
this chapter, to be dispensed upon prescription and intended f the diagnosis, cure, mitigation,
treatment or prevention of injury or disease are exempt from imposed by this article.

(b) For purposes of this exemption, "health care pr s any person licensed to prescribe
drugs, durable medical goods, mobility enhancing eq 1
the diagnosis, cure, mitigation, treatment or preventi

g home or provider of
inpatient hospital services and any provider of ician services, nursing

services, ambulance services, surgical services or

776.24 Exemption for Sales of clothi
Sales of clothing and clothing &

taxes under Section 501(c)(3) or Sectio

and that have annual revenue obtained fTt 0,000, are exempt from the tax

imposed under this article aagharticle fiftee :

to obtain revenue for thg

from federal income

by tax-exempt nizations.
s that are exempt from federal income

e revenue obtained is exempt
vided, however, That the clothing

remuneration or con51de1' . aX@e mmissioner may, by rule, specify the exemption
authorized ig - Rt hich exemption certificates are not required.

in other prows:ons of th1s code or applicable federal law
for which excrap i g i &Y permits are not required.

776.27 Exemption for certain organizations.

(a) Sales of taxable services by a corporation or organization that are exempt from federal income
tax under Section 501(c) (3) of the Internal Revenue Code, and that meet the requirements set forth in
subsection (b) of this section, are exempt from the tax imposed by this article, except that this exemption
shall not apply to sales of taxable services to the extent that income received from the sales of such
services is taxable under Section 511 of the Internal Revenue Code.




(b) The exemption set forth in this section applies only to those corporations or organizations
meeting the following criteria:

(1) The corporation or organization is organized and operated primarily for charitable or
educational purposes and its activities and programs contribute importantly to promoting the general
welfare of youth, families and the aged, improving health and fitness and providing recreational
opportunities to the public;

(2) The corporation or organization offers membership or participation in its programs and
activities to the general public and charges fees or dues which make #programs and activities accessible
by a reasonable cross-section of the community; and

(3) The corporation or organization offers financial a;
individuals unable to afford the organization's membershi

e on a regular and on-going basis to

term "organization" are used
interchangeably and mean a corporation or other pt from income tax under
Section 501(c)(3) of the Internal Revenue Code,

(d) Nothing in this section shall affect icati i i nonprofit tax-exempt

hospitals.

776.28 Agreements by competing ta

To provide uniform methods ofiae valent of the tax to the selling price in
each sale or transaction subject to the ta 1g ulations, except as otherwise herein
provided, may be agreed upon or adopted ' sociations of taxpayers, except
that all collections shall be g . e time of sale, without regard
to the value of the sepa aki ; . he sal® Such rules and regulations if
they do not involve p i : :
Tax Commissioner sh
appropriate rules and reg
or within a rgg

such rules and regulations, and, in the event
Aim within thirty days after this article takes effect,
ommissioner, he shall himself formulate and
he purpose of this section.

ially on a credit basis shall remit to the Tax Commissioner
'hich the credit transaction occurred.

Jusiness subject to this tax, who is at the same time engaged in some
other kind of business, oct profession, not taxable under this article, shall keep records to show
separately the transactions i determining the tax base taxed under this article.

(b) In the event the person fails to keep separate records there shall be levied upon the person a
tax based upon the entire gross proceeds of both or all of the person's businesses.

776.31 Sales to affiliated companies or persons.

In determining gross proceeds of sales from one to another of affiliated companies or persons, or
under other circumstances where the relation between the buyer and seller is such that the gross proceeds
from a sale are not indicative of the true value of the subject matter of the sale, the Tax Commissioner




shall prescribe uniform and equitable rules for determining the amount upon which the tax shall be
levied, corresponding as nearly as possible to gross proceeds from the sale of similar products of like
quality or character, where no common interest exists between the parties.

776.32 Tax return and payment.
(a) Payment of tax. -- The taxes levied by this article are due and payable in monthly installments,
on or before the twentieth day of the month next succeeding the month in which the tax accrued, except
as otherwise provided in this article.
(b) Tax return. -- The taxpayer shall, on or before the tw
mail to the Tax Commissioner a return for the preceding
Commissioner, showing:

day of each month, make out and
in the form prescribed by the Tax

Commissioner may require, except as otherwise pro i en-b of this chapter.

fifteen-b of this chapter, a remittance §
(d) Deposit of collected tax. -
provided in section thirty of this article, 8
(1) Tax collected on sales of gasol}
and

(2) Any sales t3
organizations license
revolving fund account
administered by the Co
Legislature.

mmissioner from persons or
of this code shall be paid into a
ated the Drunk Driving Prevention Fund, to be
g Prevention, subject to appropriations by the

fifteen-a of this chapter ¢ previous calendar year exceeds one hundred thousand dollars, shall
remit the tax attributable to (@@t st fifteen days of June each year on or before the twentieth day of June:
Provided, That on and after the first day of June, two thousand seven, the provisions of this subsection
that require the accelerated payment on or before the twentieth day of June of the tax imposed by this
article and article fifteen-a, chapter eleven, of the West Virginia Code are no longer effective and any
such tax due and owing shall be payable in accordance with subsection (a) of this section.

(2) For purposes of complying with subdivision (1) of this subsection, the taxpayer shall remit
an amount equal to the amount of tax imposed by this article and article fifteen-a, chapter eleven, of the
West Virginia code, on actual taxable sales of tangible personal property and custom software and sales




of taxable services during the first fifteen days of June or, at the taxpayer's election, the taxpayer may
remit an amount equal to fifty percent of the taxpayer's liability for tax under this article on taxable sales
of tangible personal property and custom software and sales of taxable services made during the
preceding month of May.

(3) For a business which has not been in existence for a full calendar year, the total tax due from
the business during the prior calendar year shall be divided by the number of months, including fractions
of a month, that it was in business during the prior calendar year; and if that amount exceeds one hundred
thousand dollars, the tax attributable to the first fifteen days of J each year shall be remitted on or
before the twentieth day of June as provided in subdivision (2) subsection.

(4) When a taxpayer required to make an advanced p, of tax under subdivision (1) of this
subsection makes out its return for the month of June, % on the twentieth day of July, the
taxpayer may claim as a credit against liability under on taxable transactions during
the month of June the amount of the advanced p der subdivision (1) of this
subsection.

776.33 Liability of officers of corporation, etc.

If the taxpayer is an association or corporati thereof sha ersonally liable,
jointly and severally, for any default gilithe or corporation, payment of the
tax and any additions to tax, penalties 2 ed by article ten of this chapter may be
enforced against them as against the asso ich they represent.

776.34 Receivership; ban
In the distributig
property or estate of
money available for di$
States which under federa
person charggg
the provisd

ptcy or otherwise, of the
article shall be paid from the first
and liens except taxes and debts due the United
the debts and liens created by this article. Any
any such property or estate who shall violate
ny taxes accrued and unpaid under this article

are not kept on 2 i le returns at times other than those specified in section sixteen, but
g s than one return a calendar month, except as provided by section
iting by the Tax Commissioner.

(a) When the total consumers sales and use tax remittance for which a person is liable does not
exceed an average monthly amount over the taxable year of two hundred fifty dollars, he or she may pay
the tax and make a quarterly return on or before the twentieth day of the first month in the next
succeeding quarter in lieu of monthly returns.

(b) When the total consumers sales and use tax remittance for which a person is liable does not
in the aggregate exceed six hundred dollars for the taxable year, he or she may pay the tax and make an
annual return on or before thirty days after the end of his or her taxable year for federal and state income




tax purposes.

776.37 Annual return; extension of time.

(a) Date due. -- On or before thirty days after the end of the tax year, each person liable for the
payment of any tax due under this article shall make and file an annual return in such form as may be
required by the Tax Commissioner, showing:

(1) Total gross proceeds of his business for preceding tax year,

(2) Gross proceeds upon which the tax for that year was co

(3) Any other information necessary in the computati
Commissioner may require.

(b) Supporting schedule for consolidated retu
places of business and files a consolidated monthl
consolidated annual return showing, for each plac
services, total transactions subject to tax and tot

ted, and
ollection of the tax that the Tax

VET a person operates two or more
ule shall be attached to the

(c) Payment. -- After deducting the amo' i i tax year, the taxpayer
shall forward the annual return along with payment ini : receding tax year,
to the Tax Commissioner. The taxpayer or his duly a i i under oath.

(d) Extension of time. -- Thélllg i on written

application of a taxpayer, extend the tirNgferinaki quired by the provisions of this article.

776.38 Consolidated returns.
A person operatingane cter from which are made or

ated returns covering all such

a period of time not less than three years, unless the Tax
acir destruction within that period or by order require that

776.40 Records o i g business in state.

corporation engaged in a business within this state in the conduct
of which the tax levied rticle becomes due, shall keep within this state adequate records
concerning the operation of tH@®tsiness, and all taxes collected in the course of the business. The amount
of the tax collected shall not be transmitted outside of this state without the written consent of, and in
accordance with the conditions prescribed by the Tax Commissioner.

776.41 Records of Finance Director; preservation of returns.
The Finance Director shall keep full and accurate records of all moneys received by him. He shall
preserve all returns filed with him hereunder for five years.




776.42 Proceeds of tax.
The proceeds of the tax imposed by this article shall be deposited in the General Revenue Fund
of the City of Milton.

776.43 Severability.

Severability. -- If any section, subsection, subdivision, paragraph, sentence, clause or phrase of
this article is for any reason held to be invalid, unlawful or unconstitutional, that decision may not affect
the validity of the remaining portions of this article or any part th

776.44 General procedure and administration.

Each and every provision of the "West Virginia T
in article ten of this chapter shall apply to the tax impo
act were applicable only to the tax imposed by this

d Administration Act" set forth
fteen with like effect as if said

BE IT FURTHER ORDAIN
Ordinances of the City of Milton, as re
of this Council.

tions and sub-sectiofts of the Codified
rce and effect until further Ordinance

This Ordinance s
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Recorder
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AN ORDINANCE OF COUNCIL AMENDING, MODIFYING AND RE-ENACTING
ARTICLE OF THE CODIFIED ORDINANCES OF THE CITY OF
MILTON, AS REVISED, REGARDING SALE OR DISPOSITION OF
MUNICIPAL PROPERTY WITHOUT AUCTION.

BE IT ORDAINED BY THE COUNCIL OF THE CITY OF MILTON, CABELL

COUNTY, WEST VIRGINIA, that Article of the Codified Ordinances of the City of

Milton, as revised, are hereby AMENDED, MODIFIE RE-ENACTED to read as

follows:

ly required to sell real or
with §8-12-18(b) of the West
real estate does not necessarily
or does such sale impose a requirement for

s responsibility to insure that valuable
Mely developed for the betterment of the City of
e Mayor believe that this objective can best be

of the City of Milto¥

.02

The City of Milton may sell its real or personal property valued in excess of $1,000.00
for fair market value, but without public auction, provided that city council has made a factual
determination, stated with particularity, that the property is to be used to facilitate specific
economic development projects and/or to provide a specific, necessary and convenient benefit
for the community.

.03 Notice

yation to Convey Property for Economic Development




Any proposed conveyance of city property pursuant to this section shall be published as
a Class II legal advertisement in compliance with the provisions of W. Va. Code § 59-3-1 et
seq., and the publication area for the publication shall be the City of Milton.

.04 Necessary Approvals

Prior to the approval by city council of any conveyance of city property pursuant to this
section, city council shall be provided with documentation evidencing that all project plans
have been approved by all necessary and relevant state and/or municipal committees and
departments, all necessary and relevant state and/or municjpal permits are in place or are
approved subject to purchase of the property, and funding f project secured.

ranted under W. Va. Code § 8-1-
osed by W. Va. Code § 8-12-

Comment: Under this section and pursuant to au
5a, the city is exempt from the auction requi
18(b) under the circumstances stated herei

of Article f the Codified
full force and effect until further

BE IT FURTHER ORD
Ordinances of the City of Milton,
Ordinance of this Council.
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APPROVED AS TC

FIRST READING
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AN ORDINANCE OF COUNCIL AMENDING, MODIFYING AND RE-ENACTING ARTICLE 713
OF THE CODIFIED ORDINANCES OF THE CITY OF MILTON, AS REVISED, ELIMINATING
THE BUSINESS AND OCCUPATION TAX ON SERVERANCE, EXTRACTION AND
PRODUCTION OF NATURAL RESOURCE; BUSINESS OF OPERATING AMUSEMENTS AND
REDUCING THE BUSINESS AND OCCUPATION TAX ON RETAIL SALES, CONTRACTING
AND SERVICES.

ARTICLE 713
Business and Occupation Tax

713.02 IMPOSITION OF PRIVILEGE TAX.

(a) There is hereby levied and shall be collected ann
account of the business and other activities and in the amo
rates against values or gross income as set forth in Section Z§#%.
and subsequent years. If any person liable for any 13.04, ships or
transports his products, or any part thereof out of

es against persons, on
by the application of

of affiliated companies or
and seller is such that the

(c) A person : & 13 der Sections 713.03 or 713.04 and engaging in
the business g ces Nufactured products at retail in this City shall be

¥n exercising any privilege taxable under Sections 713.03 or
selling his natural-reseurees—of manufactured products te
orcheets—of o5 anufacturers, wholesalers, jobbers, retailers or commercial consumers
chaser’s business shall not be required to pay the tax imposed in
Section 713.06

pay the tax imposed i# Section 713.05 for the privilege of selling their manufactured products for

delivery outside of this City, but the gross income derived from the sale of such manufactured products
outside of this City shall be included in determining the measure of the tax imposed on such
manufacturer in Section 713.04.




713.05 BUSINESS OF SELLING TANGIBLE PROPERTY; CERTAIN SALE EXCEPT.

Upon every person engaging or continuing within this City in the business of selling any tangible
property whatsoever, real or personal, including the sale of food, and the services incident to the sale of
food in hotels, restaurants, cafeterias, confectionaries and other public eating houses, except sales by any
person engaging or continuing in the business of horticulture, agriculture or grazing, or of selling stocks,
bonds or other evidences of indebtedness, there is likewise hereby levied, there is likewise hereby



levied, and shall be collected, a tax equivalent to twenty-seven-eone-hundredths-of one-pereent{-27%)
twenty-four one hundredths of one percent (.24%) of the gross income of the business, except that in the

business of selling at wholesale the tax shall be equal to three twentieths of one percent of the gross
income of the business.

713.07 BUSINESS OF CONTRACTING.
(a) Upon every person engaging or continuing within the City in the business of contracting, the
tax shall be equal to ene-pereent{1%) one half a percent (.50%) of the gross imcome of the business.

-----

713.09 SERVICE BUSINESS OR CALL PECIFICALLY TAXED.
seryice business or calling not

i : NOT OTHER
i nt ithin this City
otherwise specifically taxed under this article, $he ise hereby d and shall be collected a tax

Upon every person engaging or co
equal to three-tenths-of-one-pereent{(3%,) fifteen one hundredths of one percent (.15%) of the gross

income of any such business.

BE IT FURT
Ordinances of the City
of this Council.

SPONSORED

her sections of Article of the Codified
pin in full force and effect until further Ordinance

CITY CLERK DATE
MAYOR DATE
APPROVE

VETO
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Recorder
Phyllis K. Smith

_ . VERIFICATION OF PUBLICATION OF HEARING FOR SUBMISSION
Couscd ' OF HOME RULE PLAN AND APPLICATION

Charles Conard
Car! Harshbarger
Robert “Bob” Leg2
Cecil Taylor
Patrick Wisman

I, Benita Ryalls, City Clerk for the City of Milton, West Virginia, verify that a
Publication of Notice of Hearing was made in a newspaper of general circulation as a
Class 11-0 legal advertisement thirty (30) days prior to said hearing that was held on
the 4" day of April, 2014, at 5:00 p.m. in the Council Chambers for the City of Milton
! located at 1139 Smith Street, Milton, West Virginia, 25541, in accordance with §8-1-
5a(h)(1) of the West Virginia Code, entitled “Municipal Home Rule Pilot Program”. A
copy of the Legal Notice and invoice is attached hereto and incorporated herein by

| reference.

—

,Ce X2z Z,uu é/-7 »

Benita Ryalls, City Clerk,
City of Milton




LEGAL

[n accordance with §8-1-3a(h)(1) et seq., of the West
Virginia Code notice is hereby given that the City of
Milton’s Home Rule Pilot Program Application will be
available for public inspection Tuesday, March 2, 2014, in
the City Clerk’s Office, located at Milton City Hall, 1139
Smith Street, Milton, West Virginia and via the Internet on

http://www.citvofmiltonwv.com. A public hearing

regarding the written plan will be held on Friday, April 4,
2014 at 5:00 o’clock p.m. in the Milton City Council
Chambers located at Milton City Hall, 1139 Smith Street,
Milton, West Virginia. The City of Milton’s Home Rule
Pilot Program Application components will include a
proposed ordinance for the implementation of a sales
service and use tax and a proposed ordinance permitting the

sale of municipal property without auction.

City Clerk

Class [I-O



LEGAL

In accordance with §8-
1-5a(hX1) et seq., of
the West Virginia Code
notice is hereby given
that the City of Miiton's
Home Rule Pilot Pro-
Eram Apghcatmn will
e availatle for public
inspection Tuesday,
March 2, 2014, in the
City Clerk's Office,
located at Milton City
Hall, 1139 Smith
Street, Milton, West
Virginia and via the In-
ternet on http://ww-
w.cityof mittonwv.com.
A public hearing
regarding the written
lan will be held on
riday, April 4, 2014 at
5:00 o'clock p.m. In
the Mifton City Council
Chambers located at
Mitton City Hall, 1139
Smith Street, Milton,
West Virginia. The City
of Milten's Home Rule
Pilot Program Applica-
tion components will
include a proposed or-
dinance for the mple-
mentation of a sales
service and use tax
and a proposed ordi-
nance permitting the
sale of municipal prop-
erty without auction.

City Clerk

LH-842076
3-3,10; 2014




AFFIDAVIT OF PUBLICATION

s IWEST VIRGINA,
DE CABELL, TO-V\« IT:
S o) K y - ,, b e being first duly sworn. depose and say that [ am Legal Clerk for
LlepatLh i corporation, who publishes at Huntington, Cabell County, West Virginia. the
W% The Herald-Dispatch, an independent newspaper, the morning seven days each week, Monday

. 1as; that [ have been duly authorized by the Board of Directors of such corporation and the
@ mentioned herein; that the legal advertisement attached in the left margin of this affidavit and
- hereof and bearing number LH-842076 was duly published in

.—Dispatch

ce a week for >, successive weeks, commencing with its issue of the 03
ch, 2014 and ending with the issue of the 10 day of March, 2614 that said legal advertisement
ed on the following dates: -~ | . y P
(A 24 [0 DL 1Y
I

7

s
=

t of publishing said annexed advertisement as aforesaid was $53.46; that such newspaper ir
legal advertisement was published has been and in now published regularly, at least a:
(®014 _  [as once a week for at least fifty weeks during the calendar year as prescribed by its mailing
penmt and has been so published in the municipality of Huntington, Cabell County, West Virginia , for a
least one year immediately preceding the date on which the legal advertisement set forth herein wa:
delivered to such newspaper for publication; that such newspaper is a newspaper of "general circulation" a:
defined in Article 3. chapter 39, of the West Virginia Code, within the publication area or areas of the
municipality of Huntington, Putnam, Cabell, and Wayne Counties, West Virginia, and that such newspape
is circulated to the general public at a definite price or consideration, that such newspaper on each dat
published consists of not less than four pages with out a cover; and that it is a newspaper to which th
general public resorts for passing events of a political, religious, commercial and social nature, and fo
current happenings. announcements. miscellaneous reading matters, advertisements and other notices.

-~y
~

* i & . . | —
Taken, subscribed and sworn to before me in my said county this__ O |
e Vi) . A .
- N
.. . e | - —
My Commission expires ~— Y {47} / /4 7 c_{ 7

. _}__.. i\
. | | / ) "
| 4 ] \ { 7 i [\ 1 !

_ = ' Notar} Public ~ /
e Py 1= Cabell County
West Virgnina

ATE -.;a}n;‘s“" J!“u‘“m
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City of Mithes

[ 139 Smith Street ® Milton, West Virginia 23341
Phone (304)743-3032 & Fax (304)743-1872

Mayor
m Canterbury

VERIFICATION OF PUBLIC HEARING OF WRITTEN PLAN FOR SUBMISSION

Recorder

Phyllis K. Smith : OF SAID HOME RULE PLAN AND APPLICATION
|
Council :
’.L_"har'.:s Conard |
;;‘Fc;”;hf’:@m | I, Tom Canterbury, Mayor for the City of Milton, West Virginia, verify that a
Cecl ayloe Hearing was held on the 4t day of April, 2014, at 5:00 p.m. in the Council Chambers

Parrick Wisman

for the City of Milton located at 1139 Smith Street, Milton, West Virginia, 25541, in
accordance with §8-1-5a(g)(1) of the West Virginia Code, entitled “Municipal Home
Rule Pilot Program”. A copy of the Legal Notice, invoice and the minutes from said

meeting are attached hereto and incorporated herein by reference.

g
Tof C:M?:W

City of Milton




City of Milton
1139 Smith Street
Milton, WV 25541

Public Hearing
Home Rule Pilot Program Application

Friday, April 4, 2014
5:00 p.m.

Mayor Canterbury called the Public Hearing to order at 5:00 p.m. in Milton City Hall, 1139
Smith Street, Milton, WV.  Those present were Mayor Tom Canterbury, Recorder Phyllis
Smith, Council Members Charles Conard, Carl Harshbarger, Robert Legg, Cecil Taylor and City
Clerk Benita Ryalls. Council Member Wisman was absent.

Mayor Canterbury stated the purpose of this Public Hearing is to make available for public
inspection the City of Milton’s Home Rule Pilot Program Application and to address any
questions or comments from the public.

After a period of 30 minutes with no one from the public appearing, Mayor Canterbury stated
there is no opposition to the City of Milton Home Rule Pilot Program Application.

Council Member Harshbarger moved to adjourn the Public Hearing at 5:30 p.m. Second by
Council Member Conard. Motion carried.

Tom Canterbury, Mayw

L Ao T D TX

Phyllis Smfth, Recorder







AN ORDINANCE OF COUNCIL AUTHORIZING THE MAYOR TO SUBMIT A HOME
RULE APPLICATION AND WRITTEN PLAN TO THE MUNICIPAL HOME RULE
BOARD IN ACCORDANCE WITH §8-1-5a OF THE WEST VIRGINIA CODE.

BE IT ORDAINED BY THE COUNCIL OF THE CITY OF MILTON, CABELL
COUNTY, WEST VIRGINIA, that the Mayor is hereby authorized to submit a written plan to the
Municipal Home Rule Board in accordance with §8-1-5a et seq., as amended, and to otherwise
carry into effect and execute all necessary documents required for the consideration of the City of
Milton for the Municipal Home Rule Pilot Program. A copy of said written plan is attached hereto

and incorporated herein.

FIRST READING: April 15, 2014

SECOND READING: May 6, 2014

DATE: & _ 4’3_4, [;7’2\.,- /¢

/ /'/‘ -
DATE: .57@ LD/ &/

APPROVE: ./

VETO:







FEE STATEMENT VERIFICATION FOR HOME RULE APPLICATION

I, Tom Canterbury, Mayor for the City of Milton, West Virginia, verify that there are
currently no fees due and owing the State of West Virginia by the City of Milton, West
Virginia, in accordance with the Home Rule Pilot Program Phase |l Application.

ﬂ

Dated this 7_;-/ day of May, 2014.

Tom Cén#érbury, Mayor
City of Milton, irginia
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